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RULES GOVERNING PAROLE IN NORTH DAKOTA 

PENOLOGY. 

Assault by a Life Prisoner Made Capital. — "A California statute pro- 
vides that 'Every person undergoing a life sentence in a state prison of this 
state who, with malice aforethought, commits an assault upon the person of 
another with a deadly weapon or instrument, or by any means or force likely to 
produce great bodily injury, shall be punishable with death.' This is consti- 
tutional and does not deny the life prisoner the equal protection of the law, says 
the Supreme Court of the United States, in Finley v. People. The question is 
to be tested by considering whether there is a basis for the classification made 
by the statute. Applying that test, the statute is valid. The classification of 
the statute in question is not arbitrary, but is based upon valid reasons and dis- 
tinctions. Life termers, while within the prison walls, constitute a class by 
themselves — a class recognized as such by penologists the world over. Their 
situation is legally different. Their civic death is perpetual. Manifestly there 
could be no extension of the term of imprisonment as a punishment for crimes 
they might commit, and whatever other punishment should be imposed was for 
the legislature to determine." From American Law Review', July-August, 1912, 
Vol. XLVI, No. 4 

Convict Parole Unconstitutional — A Correction. — At page 461 of the 
September number of this Journal is a note to the effect that the parole law of 
Pennsylvania is unconstitutional. Mr. Edwin M. Abbott writes that the state- 
ment is misleading. Pennsylvania had an Indeterminate Sentence and Parole 
Act passed in 1909, which act was declared by Judge Sulzberger in July of this 
year, as unconstitutional. This decision, which has been appealed by the com- 
monwealth, will undoubtedly be upheld by the Appellate Court of the state. 
The act, says Mr. Abbott, was clearly unconstitutional in many ways, but the 
court declared it unconstitutional because it had a defective title. This, how- 
ever, does not do away with probation, parole, and indeterminate sentences in 
Pennsylvania. Since Mr. Abbott secured the passage of the act in 1911, it has 
been practically declared constitutional, and it is under this act that the court of 
the state now operates successfully. 

The judges in the state of Pennsylvania, in many instances, refuse to sen- 
tence under the act of 1909, for the act simply made them automatons, but un- 
der the act of 1911, they are following the mandates of the provisions and every- 
body is satisfied except a few who think that the judges should not sentence in 
in any case. This act has been having beneficial effects in the state prisons. 

R. H. G. 

Rules Governing Parole in North Dakota. — Sec. I. No inmate shall be 
paroled until he has served the minimum term provided by law, and has been 
in the first grade for a period of at least six months, and has fully complied 
with Article No. 9 of the Revised Codes of 1905. 

2. No inmate shall be released on parole until satisfactory evidence has 
been furnished the board of experts in writing, that employment has been se- 
cured for such inmate from some responsible person, certified to.be such by the 
judge of the county court of the county where such person resides. 

The application shall embrace a certificate from the Prosecuting Attorney 
of the County from which the inmate was sent, showing that there is no other 
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indictment against him, a certificate under oath from the publisher of one news- 
paper in the county from which the inmate was received, showing that notice 
had been given by publication of the intention of the inmate to make the appli- 
cation for parole. 

3. No inmate shall be released on parole until he shall have deposited with 
the warden twenty dollars, and the person furnishing employment shall retain 
twenty-five per cent of his monthly wages and deposit same with the warden of 
the penitentiary, until the total amount deposited shall reach the sum of one 
hundred dollars. The sum sc deposited shall be returned to the depositor after 
the final release of the parobd inmate, providing his parole has not been pre- 
viously revoked by a formal order of the board of experts. In the event that 
the terms of the parole are violated, and the parole revoked for cause, the en- 
tire amount of money deposited shall be forfeited to the institution. 

4. No inmate shall be paroled until the board of experts are satisfied that 
he will conform to the rules and regulations of his parole. 

5. Every paroled inmate shall be liable to be retaken again, and confined 
within the enclosure of the North Dakota state penitentiary, for any reason 
that shall be satisfactory to the board of experts, and at their discretion, and 
shall remain there until released by law. 

6. It shall require the affirmative vote of all members of the board of 
experts to grant a parole. 

7. No argument will be allowed at the sessions of tne board of attorneys 
or others in the interests of inmates when they have made application for pa- 
role, but such argument may be presented in writing so as to be filed with the 
application of the inmate to whom it refers. 

8. The regular meetings of the board of experts in January, April, July 
and October shall be known as parole meetings, and no application for parole 
will be considered at any other meetings of the board. 

9. No alterations or amendments shall be made to these rules and regula- 
tions, unless at least three members of the board of experts have voted there- 
for. 

10. The parole provided for in Article No. 9 R. C. 1905, shall be in the 
following form, signed by the president of this board and the warden of the 
state penitentiary: (See form below.) 

n. Provided, that all persons paroled under the suspended sentence act 
shall comply with these rules, and that a copy of these rules shall be furnished 
to each district judge in this state. 

Form of Parole. Know all Men by These Presents: That the board of 
experts of the North Dakota state penitentiary, desiring to test the ability of 

an inmate in the said institution, to 

refrain from crime, and lead an honorable life, do, by virtue of the authority 

conferred upon them by law, hereby parole the said 

and allow him to go on parole outside of the buildings and enclosures of the 
said institution, but not outside of the State of North Dakota, subject, how- 
ever, to the following rules and regulations : 

He shall proceed at once to the place of employment provided for him, 

viz : and there remain, if practicable, for a period 

of at least months from this date. 
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In case he finds it necessary or desirable to change his employment or 
residence, he shall first obtain the written consent of the board of experts. 

He shall, on the first day of each month, until his final release, according 
to law, forward by mail to the warden a report of himself, stating whether he 
has been constantly under pay during the last month, and if not, why not, and 
how much he has earned, and how much he has expended, together with a gen- 
eral statement of his surroundings and prospects. 

He shall in all respects conduct himself honestly, avoid evil associations, 
obey the law, and abstain from the use of intoxicating liquors. 

As soon as possible after reaching his destination, he shall report to 

showing his parole, and at once enter upon 

the employment provided for him. 

He shall, while on parole, remain in legal custody and under the control of 
this board. 

He shall be liable to be retaken and again confined within the enclosure of 
the state penitentiary for any reason that shall be satisfactory to the board of 
experts, and at their sole discretion, and shall remain there until released by 
law. 

The field or parole officer, under the direction of the warden, has special 
charge and care of persons on parole from the penitentiary. He will visit each 
paroled person as frequently as possible, and his counsel, advice, and order 
must be strictly obeyed. He will make a full written report to the management 
of the penitentiary of every visit, of the condition of, and friendly interest in, 
the subject of this parole, and he need not fear freely to communicate with the 
warden in case such paroled person shall lose his situation, or becomes unable 
to labor, by reason of sickness or otherwise. 

Signed by the president, board of experts- and the warden, state peniten- 
tiary. 

Granting of Parole. The regular meetings of the board ot experts in Jan- 
uary, April, July and October, shall be known as "parole meetings," at which 
meetings only will applications for parole be considered. Judgment by the 
board of experts as to the worthiness of the applicants for parole will be" based 
on the following considerations, arranged in the order of their relative im- 
portance : 

/. The record of the character of the applicant, as established in the in- 
stitution. 

2. The nature and character of the crime committed. 

J. His previous record and environment. 

4. Information gained from a personal interview with the applicant. 

5. Probable surroundings if paroled. 

6. All other facts bearing upon the advisability of parole, that this board 
may be able to obtain. 

It may be well to observe that while a good record in the institution is the 
first requisite and of prime importance, it is not the only consideration in de- 
termining fitness for parole, as inmates and their friends sometimes suppose. 

No inmate shall be released from the penitentiary from any other than the 
first grade. 

If an inmate's record is that of general obedience to the rules when he 
becomes eligible for parole, with minor act or acts or omission still charged 
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against him, the warden may submit such charges with the circumstances to the 
board of experts, who may authorize him to remit the same. 

When an inmate is released on parole, he shall be furnished transportation 
to the county whence he came, or where he is promised employment, also with a 
suit of clothes, and five dollars in money, if he has not to exceed that amount in 
earnings for labor in the institution. 

On failure to obey the law, or the conditions of his parole, while on such 
conditional release, the inmate will be re-arrested and returned to the peniten- 
tiary, where he will enter the third grade and remain there until the expiration 
of his sentence, and his discharge by due process of law. 

What Constitutes Eligibility to Parole. Before an inmate can come before 
the board of experts as an applicant for parole, he must fully comply with a/1 
of the provisions of law, and conform to the rules and regulations governing 
this institution. The affirmative answer to the following questions must be made 
in writing and signed by the applicant, before the application will be considered : 

Has the applicant served the minimum term provided by law for the pun- 
ishment of the offense of which he was convicted? 

Has the applicant been in the first grade, as provided by the rules of this 
institution, for at least six months next preceding the time he made application? 

Is his record clear for at least three months next preceding making appli- 
cation ? 

Has the prosecuting attorney certified that there is no other indictment 
pending against him? 

Is his employer's agreement on file? 

Has his application for parole been properly advertised? 

All inmates of the penitentiary who have met the conditions imposed by 
law, and the general rules, will be considered applicants for parole, and will be 
given a personal hearing. 

§4. Board of Experts. The warden of the state penitentiary, the prison 
physician, the chaplain of the state penitentiary, and one other person, to be 
chosen by the board of trustees of the state penitentiary, shall constitute a board 
of experts, whose duty it shall be to pass upon the application for discharge of 
the inmates of the penitentiary who may have been sentenced under the inde- 
terminate sentence provided by law, and also to pass upon the application of the 
inmates of the penitentiary who may make application to be paroled, as provided 
by-law. The board of trustees shall elect a member of the board of experts at 
their first meeting (held in April) after this law takes effect, and thereafter at 
the April meeting on each odd-numbered year. The term of this member of the 
board of experts shall be two years, commencing immediately after the April 
board meeting in an odd-numbered year. The chairman and secretary of the 
board of trustees of the state penitentiary shall certify to the governor and the 
state auditor all the names of the members of the board of experts as soon as 
they are elected or constituted members thereof. The board of experts as above 
constituted shall determine and fix the date when an inmate may be released on 
parole or discharged after the expiration of the minimum term of sentence, and 
shall keep a complete record of all the findings and orders of the board. It 
shall be the duty of the board of experts to provide books of record, application 
blanks, and to formulate rules and regulations governing the conduct of the in- 
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mates, and the manner in which they may become eligible to become applicants 
for discharge or parole, to meet once in each month, and to keep a complete 
record of all inmates discharged or paroled, and to make a biennial report to 
the board of trustees of all rules adopted and of inmates paroled and dis- 
charged, and of all statistics pertaining thereto. 

Article 9 — Parole of Inmates. §10371. What Inmates May Not be Paroled. 
The following described persons shall not under any circumstances be paroled 
from the penitentiary: 

1. A person convicted and sentenced for the crime of murder either in the 
first or second degree. 

2. A person finally convicted, in any jurisdiction, of a felony other than 
that for which he is being punished. 

3. A person who has not served the minimum time of imprisonment pre- 
scribed by law for the crime of which he was convicted. 

4. A person who has not maintained a good record at the penitentiary for 
at least six months previous to his parole. (1891, ch. 92, No. 1; R. C. 1895, No. 
8557.) 

§10372. Requirements Precedent to Parole. No parole shall be granted to 
any person confined in the penitentiary unless: 

/. The warden in writing recommends his parole to the board of trustees. 

2. At least four members of the board of trustees approve and indorse 
said recommendation. 

3. The governor approves and indorses such recommendation. 

4. The friends of such person have furnished satisfactory evidence to the 
board of trustees, in writing, that employment has been secured for him with 
some responsible citizen of the state and certified to be such by the judge of the 
county court of the county where such citizen resides. 

5. The board of trustees is convinced that he will conform to the rules and 
regulations adopted by said board. (1891, ch. 92, §§ 2, 3; R. C. 1895, §8558.) 

810373. Grounds for Recommending Parole. It shall not be lawful for the 
warden, the board of trustees or the governor, or any or either of them, in con- 
sidering or recommending the parole of any person confined in the penitentiary 
to receive, hear or entertain any petition or any argument of attorneys, but the 
only ground for such recommendation shall be such person's general demeanor 
and record of good conduct at the penitentiary. (1891, ch. 92, §3; R. C. 1895, 
§8559.) 

§10374. Breach of Parole. Order of Recommitment. Any person when on 
parole from the penitentiary shall be deemed to be in custody, and under con- 
trol of the board of trustees and subject at any time until the expiration of the 
term for which he was sentenced, to be taken into actual custody, and returned 
to the penitentiary. The board of trustees is hereby fully empowered to enforce 
the rules and regulations made by it for the paroling of persons committed to 
the penitentiary, and, at any time, when satisfactorily informed that any person 
out on parole has violated any of such rules and regulations, may order that 
such person be taken into actual custody, and recommitted to and confined in 
the penitentiary as provided in his sentence. The board shall enter such order 
in the record of its proceedings and a copy of it certified by the secretary of 
the board may be delivered to any sheriff or other peace officer of the state, for 
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of the state, for service and return, and it shall be the duty of any such officer 
to receive the same and to apprehend and immediately return and deliver to the 
warden at the penitentiary any such person named in such order, and the war- 
den shall receive and re-imprison such person as upon his original sentence. 
(1891, ch. 92, §1; R. C. 1895, §8560.) 

§10375. Execution of Order. Fees and Payment. The officer executing any 
such order of the board of trustees shall indorse thereon a return of his doings 
thereunder and the said certified copy and return, delivered to the warden with 
the person named therein, aid the warden shall give to such officer, to be re- 
tained by him, a certificate acknowledging the receipt of such person, and such 
certified copy of the order and his return. The fees of any officer for executing 
any order of the board of trustees for the return of any person to the peniten- 
tiary shall be the same as provided by law for the commitment of a person to 
the penitentiary under a sentence of the court, but in no case shall the fees ex- 
ceed the sum of one hundred dollars. The board of trustees shall provide in its 
rules and regulations that any person before being paroled from the penitentiary 
shall deposit with the warden a sum of money not exceeding one hundred dol- 
lars to defray the expenses of his return, and the manner of auditing and pay- 
ing such expenses; provided that any money so deposited and not so used shall 
be returned to the person so depositing it at the expiration of the term of sen- 
tence of the person, or upon his final discharge from the penitentiary. (1891, 
ch. 92, §1; R. C. 1895, §8561.) 

Amendments and Supplements to Rules Governing Parole, as Approved by 
the Board of Experts on January nth, igiz. Sec. I of rules governing parole; 
amended as follows : 

"No inmate shall be paroled until he has served the minimum term pro- 
vided by law, and who shall at the time of the granting of his parole be in the 
first grade, according to the rules and regulations governing the state peniten- 
tiary." 

Sec . 8. Rules governing parole ; amended to read as follows : 

"All the regular monthly meetings of the board of experts shall be known 
as parole meetings, and no applications will be considered at any other meet- 
ings of the board " 

"The first paragraph under the heading 'Granting of Parole' on page 8 of 
the Book of Rules and Regulations ; amended to read as follows : 

"The regular monthly meeting of the board of experts shall be known as 
'parole meetings,' at which meetings only will applications for parole be con- 
sidered. Judgment by the board of experts as to the worthiness of the appli- 
cants for parole will be based on the following considerations, arranged in the 
order of their relative importance; provided, that in case where sentence is 
suspended by the judge, that the person whose sentence has been suspended will 
be accepted by this board, and the initial deposit of $20.00 waived, provided the 
judge suspending the sentence shall expressly stipulate that the deposit of 
$20.00 is waived. Provided, further, that if the judge in suspending sentence 
shall .find that it be wise and proper to allow the person to engage in business 
on his own account, then this board will accept such person as a charge of the 
board provided the judge shall name as a guardian for such person some person 
designated as his next friend, who shall stand in the same relation to this board 
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MILLION EARNED ON PAROLE 

and the person whose sentence is suspended as the employer regularly provided 
in these rules heretofore. R. H. G. 

Executive Clemency. — Lieut. Gov. McDermott, when he was the acting 
Chief Executive of Kentucky took, within the past summer, an admirable stand 
on the question of pardons. In an interview he is quoted as saying: 

"It is not proper for the Governor to overrule the verdict of his jury, 
merely because he would have rendered a different verdict if he had tried the 
case. He should interfere with such a verdict only when he is convinced by the 
record that a fair trial has not been had, or that the verdict is flagrantly against 
the evidence, or that evidence, discovered since the trial, clearly shows a mistake 
or a judgment, though correct according to general legal rules, is nevertheless 
inequitable or wrong by reason of special or exceptional features. 

"It is so important to the state that the carrying of concealed deadly weap- 
ons should be discouraged, and that manslaughter should be diminished by a 
strict enforcement of the law against murder or manslaughter, that I cannot 
give my consent to set aside a judgment where the punishment has not been ex- 
cessive. 

"It is hard to resist the appeal for mercy by the convicted man and his fam- 
ily or friends, but there has been much complaint of the courts for failure to 
convict a person guilty of manslaughter or murder, and, when a jury and a 
court have convicted the accused after hearing the evidence, the duty of uphold- 
ing the courts and the law for the protection of life and property must re»t 
heavily upon the Chief Executive of the state. 

"The pardoning power allowed to the Governor by the Constitution imposes 
upon him a grave duty under his oath of office. I feel the weight of that obli- 
gation, and I cannot lightly ignore or weakly discharge it, merely at the prompt- 
ing of sympathy or at the request of the friends and family of the man con- 
demned by the court and the jury." 

From the Courier-Journal, Louisville, July 24, 1912. 

Million Earned by Men Out on Parole.— 'State Parole Officer Ed. H. 
Whyte, in his monthly report to the California state board of prison directors, 
has submitted some forceful figures to support the theory of parole. He finds 
that 1,197 men paroled from San Quentin earned $748,679.85, and saved out of 
that amount a total of $190,499.12. A total of 400 men paroled from Folsom 
earned $254,524.02 and saved $50,984.78. The grand total is $1,003,203.87 earned 
and $251,483.90 saved. 

"A quarter of a million dollars put into bank accounts by men who were 
once supposed to be useless, fit only to be confined in cells and kept from the 
ordinary walks of life because they could not be trusted. 

"Parole officer Whyte's report for the month on this same subject is illum- 
inating, as showing the workings of the parole system, which requires of each 
man thus liberated a monthly report of his conduct, his cash account, his man- 
ner of earning a living, his associates. 

"The earnings of all the men on parole in the month of May were $16,848.- 
28; their expenses were $12,532.16; their savings, $4,316.12. This statement re- 
fers to 465 men on parole at the beginning of the month — 342 from San Quentin 
and 123 from Folsom. They are at work. The terms of their parole demand 
that they be continuously employed. Idleness breeds crime. 
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